Chapter 1





The Social Context of Legal Judgments





The great mass of the language used by lawyers is ordinary English ... But it is a commonplace that that which gives the language of the law its distinct flavour is something other than the King’s or the Commoner’s English.  Laymen are certain that law language is not English.





(Mellinkoff 1963:9)








1.1	Introduction


Appeal court judgments do not generally rouse strong emotions in the populace but this is exactly what the High Court of Australia did in 1992 with its decision in Mabo  and in 1996 with its Wik decision.  Both actions were brought by indigenous people seeking recognition before the law of their rights as the original owners of this country.  Mabo represented an end to the doctrine of terra nullius, which claimed that Australia was an uninhabited country when the British colonisers took possession in 1788, and recognised the existence of native or indigenous title for the first time in Australia.  Wik held that pastoral leases did not necessarily extinguish all native title rights and that certain native title rights, for example hunting, fishing and holding ceremonies, may coexist with leasehold rights.  It also stated that if there was a conflict between these two kinds of interests, the leasehold rights would prevail over the native title rights (for details see Butt & Eagleson 1998, Hiley 1997, Brennan 1998).





This decision provoked immediate public debate and strong reactions from politicians, the media and the general public alike.  Some politicians attacked the High Court vehemently for making new law instead of applying existing law and accused the court of “judicial activism”.  The Deputy Prime Minister demanded the appointment of “capital C” Conservative judges.  The Prime Minister deplored the uncertainty that the decision created for pastoralists, introduced new legislation in parliament and threatened with a double dissolution election if the Senate did not pass his Ten-Point Plan.  Criticism of the court was so vehement that the Chief Justice took the highly unusual step to speak out in public about this issue (Lagan 1998).





The perception of the public, fuelled by some politicians and some sections of the media alike, was that Aboriginal people could now claim public as well as privately owned land.  There were fears that pastoralists could be driven from their land and that people could be driven from their suburban homes.  Current affairs programmes were dominated by the views of politicians from all sides of the political spectrum, indigenous leaders voiced their concerns and their disappointment with the government’s legislative response to Wik, and the general public had their say in letters to the editor and on talk-back radio.  Everybody had an opinion, but somehow the word “coexistence” got lost in the debate.  What did these judgments really say, who had actually read them, and who could make sense of them?  





1.2	The Role of Judgments in the Common Law


In the common law, appellate judgments are extremely important texts; they are a source of law.  On a practical level a judgment is the final decision in a legal dispute which is argued and settled in a court of law representing an order of the court determining winners and losers.  However, the function of a judgment goes beyond the settlement of specific disputes.  It has wider implications with respect to the past as well as the future.  With respect to the past, a judgment justifies a court’s decision and persuades the court’s audience of the correctness of this decision – that is that the decision is based on law.  This includes providing a public account of the reasoning process which leads to a judge’s decision.  With respect to the future, judgments have a guiding function for other judges, lawyers and the general public.  A judgment states what the law is, and by stating the law, a judicial decision becomes binding for similar cases in the future.  Thus, a judgment has a justifying as well as a declarative function (Maley 1994).





Judgments are not only reasoning and justifying texts, they are also coercive texts.  They can force people to do things.  In criminal proceedings they can affect bodies in a physical sense by sending people to prison, in some common law countries they can send people to death.  In civil proceedings they can force people to pay compensation for harm done to others, or to perform actions agreed on in contracts, to give just a few examples.





Given the importance of law in general as a means of social control and the importance of appellate judgments as a source of law, there arises a certain dilemma:  As good citizens we are supposed to fulfil our legal obligations and to act according to the law.  Ignorance of the law is no excuse.  However, legal language is generally impenetrable and inaccessible to the lay person.  Strangely enough, the law does not seem to see this as a problem.  For example, jury instructions are required to state the law accurately.  There is no requirement that they be comprehensible to jurors (Tiersma 1993: 114).  Thus, on the one hand, law controls social behaviour, on the other hand, the people whose behaviour is controlled by the law are excluded from the law by its use of language.  





Appellate court judgments play an important role also in the study of law, where they constitute an important component of law students’ required reading.  Judgments are a primary source of law; they state what the law is, and law students need to read case law to learn the rules of law.  In this sense, reading judgments relates to the declarative function.  In addition, law students need to be apprenticed into the specific ways of legal reasoning, or what is sometimes referred to as “thinking like a lawyer”.  This relates to the justifying function.





Reading cases can represent a major difficulty for many novice law students and this difficulty relates to the language of the law as well as to the specific mode of reasoning in law.  Introductory textbooks such as Kenny (1985), William (1982) and Enright (1995) deal with legal language in a very general sense and give some advice how to read statutes and cases.  However, this advice is rather superficial.  With respect to language, advice focuses on the importance of the meaning of words, and with respect to reading advice focuses on quantity rather than quality.  It is assumed that familiarity with cases will happen if a larger number of cases is read slowly and painstakingly.





Despite the importance of judgments as a means of social control and as pedagogic texts, there has so far been relatively little linguistic research exploring the language of these texts (see 1.4.3)





1.3	The Audience of Judgments


Judgments are a highly specialised form of legal discourse and are written by judges primarily for other judges and lawyers.  While this no doubt applies to many cases, it is too simplistic.  The writer/reader relationship can be rather more complex and judgments may be aimed at multiple, diverse audiences of lawyers, lay people and politicians.





Sociological research into the decision making processes in the House of Lords (Paterson 1982) and the United States Supreme Court (Marvell 1978) has shown that many judges have no awareness of writing for an audience.  There has even been outright rejection of the idea of having an audience in mind when writing judgments and one (unnamed) Law Lord perceived the consideration of an audience for his judgments as being in conflict with his judicial duty: “To write with an audience in mind might be in conflict with the judicial obligation to act without fear or favour” (Paterson 1982:11).





Nonetheless, some audience groups can be identified (see also Coulthard’s (1994) “imagined reader”).  The most important audience group seems to be the bench and the bar, that is those judges and lawyers who have had a direct involvement with a case.  Writing for this audience means for the judge to enter into a dialogue with previous texts in a case – that is the texts of those judges in the lower courts whose decisions are appealed, to correct their mistakes, provide guidance for the future and to show that their reasoning has been considered.  It also means entering into a dialogue with the lawyers of a case, dealing with their arguments, assessing these arguments and, if appropriate, present counter arguments (Rudden 1974:1014).  In one judge’s opinion (Kitto 1975), a judgment should also enable lawyers to advise their clients about the possibility of an appeal and to prepare the argument for the appeal.





As far as the litigants are concerned, there is no agreement in the literature whether judgments are or should be written for a lay audience.  If a lay audience is considered at all, they very clearly take second place after the legal profession (Goodrich 1987:117).  Only very few judges maintain that a judgment should be intelligible to lay people, especially the losing party in a dispute to let them know how the judge arrived at this decision.  There is, in fact, considerable doubt among the judiciary about the litigants’ interest in a judge’s reasoning and even more doubt about their ability to understand it.  Writing for litigants, if they are considered at all, seems to be motivated not so much by a desire to explain but more by a desire to make the litigants “feel they’ve got a good run for their money” (Marvell 1978:110).  It has even been argued that it is impossible for a court to speak to the litigants directly, that a court can speak to litigants only through their counsel and that courts are in fact not able at all to explain the law to lay people:  “Courts indeed cannot speak to lay parties, but only intelligently expound interpretations of facts, and that is a task mainly relegated to the lower courts ...” (Wetter 1960:71).  This point will be taken up again in chapter 6.





Parliament constitutes the audience for appellate judgments only in special circumstances.  Judges may write with parliament and other legislative bodies in mind when dissenting opinions expose weaknesses in the law.  In that case, parliament needs to pass legislation to remedy these weaknesses.  A further instance where a judge might write with the public in mind are special cases where a judge feels that he has a responsibility to speak out on important social issues:





	I firmly believe that judicial indignation in a proper case is not only permissible but required by the Judge’s position in the social structure.  Beyond question, calm detachment in thinking and moderation in expression are essential to the Judge’s task.  In these respects the demands of his office are high indeed.  But a careful, balanced, not overstated exposure of a situation of law or fact may properly, I maintain, be made in forceful words, in biting words if need be, with the purpose of bringing the demands of a healthy social conscience to the attention of a Parliament or a Government.”


	(Kitto 1975:8)





Many politicians in Australia today would disagree with Justice Kitto.





Finally, judgments can also been written with a consideration of the writer’s colleagues on the same bench.  Judicial decisions are not made in isolation but “judges negotiate doctrine through interpersonal give-and-take, circulation of drafts and conferences” (Benson 1988:53; see also Marvell 1978 and Paterson 1982).  In some jurisdictions, such as the US Supreme Court, one judge can be formally appointed to write the majority decision, which is then circulated among the other judges for comment (Marvell 1978).  In Australian courts, there is a more informal consultation process through discussion and the voluntary circulating of drafts, as a formal process might appear to go against judicial independence (Enright 1995).  This exchanging of drafts serves not only an informative purpose but is also persuasive – writers can seek to win support from their colleagues for their own position.





	You may change your mind off your own bat, or you may change your mind because the respondent has put forward his (sic) case in a much better way than you realised was likely, or you may change your mind because of what your colleagues say.  I would think that if you can’t change your mind then you are a pretty bad judge.


	(Law Lord, cited in Paterson 1982:91)





In summary, judgments engage in several dialogues with diverse audiences.  The dialogue with previous texts engages with counsel’s argument and the rules and reasoning in previous decisions.  The dialogue with possible future texts engages with the possibility of an appeal and provides directions for future decisions.  This idea of dialogue will be central to the argument developed in this thesis and will be discussed more fully in chapters 2.2, 3, 4 and 5.





1.4	Linguistics and the Law


Not only the written language of the law but also the spoken language of the law is so different from ordinary language that it is inaccessible to most people who have not had legal training.  The language of legal proceedings, its difference from conversations and any other professional spoken language, the layout and rituals of the court room make the judicial process not only an intimidating, alienating experience for most people but there are important issues of social justice at stake.  Thus there are good reasons for linguists to investigate the various language forms and uses of the law.  However, the interest of linguists in legal language goes beyond the purely academic.  Linguistic research into the language of the law can provide valuable insights for judges, lawyers and law students, especially when they are dealing with people who have a limited command of English, and linguistic evidence in court can help a jury to arrive at a verdict.





1.4.1	The Heterogeneity of Legal Language


The language of the law is not a homogenous entity but consists of a variety of discourse situations (Maley 1994), genres and registers�.  It involves spoken and written language.  It also involves interactions between lawyers and interactions between lawyers and lay people as clients, witnesses and defendants.  The different discourse situations and their associated texts can be organised in a temporal sequence reflecting the process of repairing the social order once it has broken down.  The starting point here are texts as a source of law.  A breach of the law may lead to various pre-trial interactions of the litigating parties and their lawyers.  If the conflict is not resolved at this stage, it goes to trial.  The trial will result in a decision by the judge and this decision and its justification, in turn, can become a source of law in future proceedings.  This sequence is shown in Figure 1.1:
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Figure 1.1: Discourse situations and texts (Maley 1994:16)





However, there are texts such as wills and contracts, which can be classified as yet another discourse situation.  Some of these may never become the object of legal argument and therefore fall outside this sequence of discourse situations (Maley 1994).  





Another aspect of legal discourse which does not fall into this discourse classification is forensic linguistics.  Forensic linguists may be involved in the trial process as expert witnesses giving evidence as well as in the pre-trial processes assisting counsel preparing for the examination of witnesses and defendants.  They may also be concerned with the interpretation of statutes and precedents.  Therefore, the following discussion will take a different organisational principle and will follow functional criteria which can apply to more than one discourse situation.





A central theme running through the research into spoken interactions between lawyers and lay people is power and control.  This applies to the trial process as well as to the pre-trial process.  The theme for the discussion of the language of statutes is the balancing of certainty on the one hand and flexibility on the other hand.  The second source of law in the common law system, case law, is concerned with declaring the law, and this is a function it shares with statutes.  But it is also concerned with justifying a decision and this is where case law differs from statutes.  Decisions of appellate courts become precedents – that is they become binding for lower courts.  Thus statutes and case law as sources of law will be discussed under separate headings, but “precedent” and “case report” in Maley’s (1994) discourse typology will be discussed under the same heading “judgments”.





1.4.2	Lawyer Talk: Power and Control


Research into legal language has been driven by two kinds of motivation:  Legal scholars with an interest in the social dimensions of the law have become interested in the role language plays in the law and in legal processes.  This kind of research is interested in language in order to gain a better understanding of law and legal processes and is generally referred to as law and language (e.g. Conley & O’Barr 1998).  Linguists have discovered the law as a fertile ground for research to gain a better understanding of language and how it functions.  This is generally referred to as language and the law (e.g. Gibbons 1994).





By far the majority of linguistic research into legal language has investigated the spoken language used in court  The most comprehensive overview, but no longer up to date, is Danet (1980).  More recent reviews, but less comprehensive, are Danet (1990), Levi (1990) and Mertz (1994).





Spoken language in the legal process has been investigated in a variety of adversarial and non-adversarial settings and from a variety of theoretical orientations.  Language use in adversarial settings has been investigated in criminal trials generally (Danet 1980, Adelswärd et al. 1987, 1988, Wodak 1980, 1984, 1985), in specific aspects of criminal proceedings such as plea bargaining (Maynard 1990), change of plea� (Philips 1984, 1984a, 1987, 1998) and explaining constitutional rights to defendants (Philips 1985), in civil trials generally (Caesar-Wolf 1984, Stygall 1994), in depositions� in civil trials (Walker 1987) and in small claims courts (Conley & O’Barr 1990, O’Barr & Conley 1990).  Another aspect of language use in adversarial settings which has been investigated is the comprehensibility of jury instructions (Loftus 1979, Charrow & Charrow 1979, Stygall 1991).  Language use in non-adversarial settings has been researched in lawyer/client consultation (Sarat & Felstiner 1986, 1990, Bogoch & Danet 1984, Körner 1992, Bogoch 1997), in enquiries and committee hearings (Maley & Fahey 1991, Gaines 1996) and in alternative dispute resolution (Candlin & Maley 1994, 1997).  





These studies have been concerned with a wide variety of research topics: question forms used by counsel, questioning strategies, sequencing of questions, modality, topics, reformulation, lexical choices to refer to crimes, address forms used by counsel for witnesses.  A considerable amount of research has also been carried out in the area of bilingual and cross-cultural communication in the courtroom (Berk-Seligson 1990a, 199b, Cooke 1995, 1996, Eades 1994, 1995, Gibbons 1995, Walsh 1994, 1999)





The theoretical orientations to carry out this research are equally varied and include ethnography (Bennett & Feldman 1981), conversation analysis (Atkinson & Drew 1979, Drew 1985, 1990, Green 1990), sociolinguistics (Philips 1984, 1987, Liebes-Plesner 1984, Walker 1987, Wodak 1980, 1984, 1985), psycholinguistics (Loftus 1879, Charrow & Charrow 1979), pragmatics (Woodbury 1984), cross-cultural pragmatics (Walsh 1999), systemic functional linguistics (Maley & Fahey 1991, Gaines 1996), critical discourse analysis (Stygall 1991, 1994, Candlin & Maley 1994, 1997, Conley & O’Barr 1998) and collaborative research between lawyers and social scientists (O’Barr 1982, Sarat & Felstiner 1986, 1990).





Three central themes running through this research can be identified: One is the unequal distribution of power between those inside the legal system – lawyers and judges, and those outside the legal system – lay people involved with the law as defendants, witnesses or litigants.  Another theme is mismatch and miscommunication between lawyers and lay people, and a third theme is the construction of reality in the courtroom through language.





Courts have considerable power over people and this power is exercised primarily but not exclusively through language.  Only lawyers can ask questions.  Lay people are restricted to answering these questions.  They cannot raise issues which they consider important.  Moreover, questions must be answered.  They cannot be avoided, evaded or challenged.  If an answer is not satisfactory, lawyers can insist until they have the desired result.  Non-compliance or resistance on the part of a defendant can be construed as contempt of court and is punished on the spot with imprisonment.





Lawyers not only have control over topics and questions, they have also control over the sequence of questions and question form, and as a consequence control over the form in which testimony is given.  In adversarial legal proceedings the purpose of evidence is to win a battle.  As a consequence, questions do not have an information gathering function.  On the contrary, an experienced barrister only asks questions to which the answer is already known.  The function of questions is to construct through witnesses a reality of events which allows prosecution and defence (in civil proceedings the litigants) to make their own arguments and to destroy the opposition’s arguments by discrediting their witnesses.  To achieve this, a variety of linguistic strategies are employed: yes/no questions are asked to prevent witnesses from giving detailed answers, they can only affirm or deny the barrister’s version of events, not present their own.  Sudden topic shifts and frequent repetitions are employed to create confusion and, as a result, inconsistencies and contradictions.  If a witness resists, there is still the possibility of intimidation.  Thus, the balance of power is heavily tipped towards the lawyers’ side and lawyers are aware of this and use these strategies consciously to their advantage (Walker 1987).





The importance of language use in giving evidence cannot be overestimated, because the way in which evidence is presented can affect the outcome and this can be decidedly negative for a defendant.  This does not seem to be limited to the common law system but has also been observed in the Austrian court system (Wodak 1980, 1984, 1985).  A central element in criminal trials as a means for prosecution and defence to reconstruct events and for judge and jury to interpret this reconstruction of events is the narrative (Bennett & Feldman 1981).  The narrative of defendants and witnesses in the courtroom represents versions of reality: through selection and emphasis of events and through reformulation, events are placed from one social context into another – the courtroom.  Crucial in this process is the role of counsel in obtaining and shaping these narratives through questions.  New information is evaluated according to its “fit” into the emerging narratives of prosecution and defence and how the overall narrative “fits” with judges’ and jurors’ own experiences (see also Jackson 1996).  Thus, witnesses producing fragmented evidence rather than a narrative with elaboration and explanations, repetition rather than paraphrase, hesitation and the use of hedges were perceived by potential jurors as being less truthful, less trustworthy and less competent (O’Barr 1982).  In Wodak’s (1980, 1984, 1985) studies of Austrian trials, this kind of evidence was given by working-class defendants and resulted in more severe sentences for similar offences than the evidence of middle-class defendants, which was presented in a narrative format and which seemed to be more in convergence with the expectations of the (middle class) judge.





A relationship between the form in which evidence is given and legal outcomes has also been observed in small claims courts.  In those courts claimants appear unrepresented by lawyers and can give relatively unconstrained accounts of their problems, unprompted by lawyers’ questions.  On the one hand, litigants have reported to feel more satisfied being able to speak without restrictions, but the common sense narrative often looses the dispute (Conley & O’Barr 1990, O’Barr & Conley 1990).





Similar power relationships as in the courtroom have been observed in lawyer client interviews in the lawyer’s office.  These interactions seem to replay a major theme of courtroom interaction: dominance and control over the client through similar structural and interactional features as in the adversarial trial (Bogoch & Danet 1984; Bogoch 1997).  This discrepancy in the use of interactional features associated with power (for example, asking questions, initiating moves, requesting clarification) is particularly striking when the clients who are disadvantaged through class membership and ethnicity seek help from Legal Aid (Bogoch & Danet 1984; Körner 1992).





Analysis of lawyer-client interaction can not only make explicit the linguistic manifestation of unequal power relations, it can also show disparities between legal theory and legal practice.  One of the most striking features that emerged from lawyers’ talk about the law was not an emphasis on legal rules but an emphasis on people, especially the judge (Sarat & Felstiner 1990:140).  This kind of analysis would lend some support to arguments made by Critical Legal Studies (see chapter 2.1).





Sociolinguistic and ethnographic studies have been useful in laying open the linguistic strategies used in court to dominate witnesses and in describing language variation according to class and gender.  However, differences are simply described and issues such as class, gender and power are taken as given and unproblematic.  While this kind of research has described social variation in language use, there is no systematic relationship between language and its social context and between language and social practice – or discourse (see chapter 2).





What is also missing in this research, with its focus on power, is an exploration of solidarity.  This is important because of the relationship between power and solidarity: “Status and solidarity are the competing, conflicting and yet intimately related fields of attraction and repulsion within which all uses of language are situated” (Gee 1996: 91).  The aspect of solidarity will be taken up again in chapter 6.





There have been in the 1990s some studies which look at language in legal trials and which make the connection between language, context and social practice.  They will be discussed here in some detail because they deal with issues which are central to this thesis: the relationship between language and social practice, intertextuality and interdiscursivity (see chapter 2.2).





Two studies within the framework of system functional linguistics (chapter 2.3) are Maley & Fahey (1991) and Gaines (1996).  Both studies are investigations of language in non-adversarial hearings, where the purpose is to find out what happened rather than win a battle.  Maley & Fahey (1991) show the strategic employment of grammar choices and discourse strategies by the two counsel in a coronial enquiry to achieve two different constructions of reality.  Their analysis shows striking similarities between the strategies used by the two counsel in this fact-finding, supposedly neutral enquiry and the strategies used by counsel in trials.  When counsel is supportive of the witness, the examination resembles direct examination, when counsel is opposing, the exchange resembles cross examination (Maley & Fahey 1991:6).  Through these different strategies, different realities of the events are constructed in the hearing.





Similarly, in his analysis of sworn testimony given by a witness in the Anita Hill/ Clarence Thomas hearings, Gaines (1996) found a relationship between the language choices used by lawyers in examination and the questioner’s attitude towards the witness.  While in this hearing overt control and manipulation of the witness were absent, contrasting transitivity choices of the two examiners produced strikingly different representations of reality and constructed different identities for the witness.  One examiner created an accepting stance towards the witness while the other created a distancing, doubtful stance.  Gaines (1996: 227) concludes:  





What appears on first reading to be the diligent pursuit of the facts by two ostensibly objective questioners turns out to look more like two sets of opposing strategic moves, suggesting a motivation of putting the most politically advantageous spin on a witness’s testimony.





While these two studies make a connection between language and context, there is also some research into the spoken language of the law which makes a connection between language and discourse as social practice.  The relationship between the language of the law and the power of the law is the central concern of Conley & O’Barr (1998).  This relationship is made through the concepts of macrodiscourse and microdiscourse (Conley & O’Barr 1998:7).  Macrodiscourse refers to the Foucauldian concept of discourse as social practice.  It includes talk but also the way in which something is talked about and this is connected to the way in which we think and feel about something and how we act with respect to it.  Microdiscourse, for Conley & O’Barr (1998) is stretches of connected speech.  Their central argument is that linguistic and social notions of discourse are merely different aspects of the same process of exercising social power.  Discourse at the macrolevel manifests itself in discourse at the microlevel as talk, and in order to analyse discourse in the abstract sense (macrodiscourse) the concrete linguistic analysis of microdiscourse is indispensable.  This is exemplified through an analysis of the linguistic features in the cross examination of rape victims.  Rape here is thought of as a multi-level discourse: the higher order discourse of power dynamics in rape is inscribed in the reality of lawyer talk about rape and the link between the two levels is domination.





When used in rape trials, they [linguistic strategies of domination in the courtroom] are strategies of domination employed in the service of one accused of domination.  Thus, while these strategies may not be unique to rape trials, they have a poignancy in the rape context that is unmatched elsewhere.  A woman telling a story of physical domination by one man is subjected to linguistic domination by another.  In this sense, revictimization is real, and its mechanism is linguistic.”


	(Conley & O’Barr 1998:32)





Thus, while the strategies used in the cross examination of rape victims are not different from those used in other trials, they simultaneously reflect and constitute the power of men over women and the linguistic strategies in cross examination reenact the experience of physical domination.





Question/answer sequences in court are not merely an exercise of power.  There is also an intertextual dimension in the sense that they are driven by written texts such as trial manuals, rules of evidence, pleadings, case law and so forth.  Through the concept of intertextuality, question/answer sequences can be linked to power (Stygall 1994) and ideology (Philips 1998).





The link between question/answer sequences and power is that lay people involved in trials are excluded from this intertextuality.  Stygall (1994) argues that legal discourse regulates lay citizens and at the same time denies them access to the very mechanisms of regulation.  In practice this occurs through the question/answer sequences in court.  Question/answer sequences in trials produce a narrative, but this narrative is organized around legal categories and legal requirements and is therefore different from the jurors’ experience of narrative as a sequence of events in chronological order.  Jurors are expected to judge the evidence produced through this kind of legal narrative as reasonable people based on their common sense.  However, the evidence, following the rules of legal discourse, is anything but common sense.  Thus there is a clash between the abstract concept of the reasonable person, which is acquired through legal education, and the real life experiences of these reasonable people, who are excluded from legal discourse and therefore have no access to the intertextual nature of the evidence.  





A similar argument has been made by Philips (1998) through the interrelations between questions, intertextuality and ideology.  The focus of her research is the implementation of written law in a spoken genre: the guilty plea (see footnote 2).  Topics and questions in the guilty plea have intertextual links to two written legal texts: the procedural rule and the interpretations of the rule in appellate case law.  Drawing on Marxist ideas of the hiddenness of ideology, Philips (1998) suggests that these intertextual links are hidden from lay people, including the defendant, firstly because lay people have no access to the written texts and, secondly,  because they have no access to the interpretive practices of the judges.





However, there is more at stake than the existence of intertextual links between the spoken plea and the written law.  Philips (1998) argues that there is a genre specific ideological diversity at work within the written law:  “The two genres of written law, the procedural rule and the case, differ in their interpretations of what the judge must do to secure the due process rights of the criminal defendants” (Philips 1998: 45).  The rule states the due process requirements in general terms, whereas case law sets the minimum standard what a judge has to do.  Thus, through their interpretive practices, judges enact legal ideological choices as to due process rights, but these are hidden from the defendant.





There are also intertextual links between the guilty plea and a possible future appeal.  All judges in Philips’ (1998) study did more than the minimum standard required by case law in order to avoid having their decisions overturned by an appellate court but they did less than what the general terms of the rule required.  Thus, the spoken genre is not simply a reflection of the written genre but judges have alternatives available to them in their interpretations of the written law and it is these variations in the written law which are reflected in the spoken genre.





While Stygall (1994) and Philips (1998) are concerned with intertextuality in trial language, Candlin & Maley (1994, 1997) add another dimension to the spoken language and the law: interdiscursivity in alternative dispute resolution, or mediation.  By interdiscursivity is meant the use in one discourse of elements from other discourses (Candlin & Maley 1997: 212).





In alternative dispute resolution, the disputants try to work out their own solution with the help of a neutral third party, the mediator.  While the discourse of law is concerned with rights and obligations, the discourse of mediation can be characterised as a “discourse of wants, needs, interests and options” (Candlin & Maley 1997: 207).  The central argument here is that the discourse of mediation constitutes identifiable linguistic practices but at the same time it shows links with the professional discourses of law, counselling and therapy – that is the discourses of those professions from which mediators tend to be drawn.





Interdiscursivity in the discourse of mediation highlights both the reflective and constitutive nature of discourse.  On the one hand, the discourse of mediation reflects the professional practices of other discourses.  These are incorporated and transformed in the discourse of mediation so that the discourse of mediation constitutes a new and distinctive discourse in its own right.  Thus, interdiscursivity can explain the heterogeneity of mediation discourse:  The heterogeneity is a reflection of professional and institutional practices rather than merely the individual style of a mediator.





To conclude this discussion, one great barrier to justice is the inability of lay people to use language in a way that conforms with the norms and expectations of law enforcement personnel and the hiddenness of the rules of legal discourse from those who have not acquired this discourse through education.  Linguistic strategies of power and domination have been described in great detail in sociolinguistic and ethnographic research.  However, for an explanation of power and inequality we need to look towards higher order social practices and the link between social practice and linguistic reality through intertextuality and interdiscursivity.





1.4.3	The Language of Statutes: Balancing Certainty and Flexibility


The language of statutes is one of the most complex forms of language, probably the most complex one.  Some of the complexities are due to the historical development of law (Mellinkoff 1963) and some are no doubt due to bad drafting.  An important issue that emerges from the analysis of legislative texts is that legal language is not made deliberately impenetrable by the legal profession but that there is a functional motivation for language structures which appear strange in other contexts and legal language has indeed been defended by some linguists�:





	Legislative discourse cannot be said to be purely or wilfully esoteric or archaic or unintelligible, as its critics often say.  It constitutes a rational functional style - more accurately, it is rational because it is functional.


	(Maley 1987:46)





The lexico-grammatical choices in legislative writing come from the goal of legislation to provide certainty.  This requires that the language of legal rules is precise and explicit.  However, in reality it is impossible to be so precise that a legal rule encompasses all possibilities.  Therefore, against the goal of certainty must be balanced the goal of flexibility.  This is achieved through general classification words such as place, building, or vehicle, where class membership is open, and through words that allow for a degree of interpretation such as wilful or reasonable.  A balance between certainty and flexibility can also be achieved through the interweaving of numerous qualifications with the main provision, which leads to very long sentences.  These cannot easily be replaced by shorter sentences, at least not without compensating elsewhere (Bhatia 1994, Prakasam 2000).





Much, but not all, research into written legal language, especially legislative writing and judgments, has been pedagogically motivated by teaching English for Academic Purposes and English for Specific Purposes (Bhatia 1983, 1984, 1989, 1993; Swales 1981, 1982; Swales & Bhatia 1983).  The feature of legislative writing that has received most attention in these studies relates to the textual function and explores aspects of sentence structure (Kurzon 1984, Bowers 1985) and intertextual relations.





One important characteristic of statutes is their relationship with other related statutes, their intertextuality.  Intertextuality in statutes can be realised in the grammar in a number of different ways, through textual mapping devices, for example “in pursuance of section 111 of this Act” (Bhatia 1987) and through complex prepositions such as “by virtue of” and “in accordance with” (Swales & Bhatia 1983).  They allow the draftsperson to reduce the amount of information in an already extremely dense text and signal to the reader where this information can be found.  In addition, they explicitly locate a statute in the context of preceding legislation and remind the reader of the wider context in which the statute has to be read.





1.4.4	The Language of Judgments: Declaring and Justifying


Research into the language of judgments is an interesting area because a judgment is a text where the law meets the “real world”.  Judgments are law in action: an abstract legal rule is applied to a set of facts to solve a concrete problem and the solution is justified.  And, as mentioned above (1.2), judgments are texts that affect people’s lives in tangible, often painful ways.





As already mentioned, appellate judgments are important texts in legal education and constitute a considerable amount of students’ required reading.  With an increasingly diverse student body, students with impoverished literacy skills, and the move of law degrees towards generalist degrees there are equity issues at stake and therefore good reasons to initiate students more explicitly and more systematically into the discursive conventions of the law than has traditionally been the case:





	If legal literacy involves negotiating a dialogue between different levels of textuality, at a basic level it requires a capacity simultaneously to use text effectively in practical circumstances, and also to be aware of its contingency, its political and ideological functionality, and its generic conventionality.


	(Bell & Pether 1998: 120)





Similar to the research into the language of statutes, much but not all of the research into the language of judgments has been motivated by teaching English for Academic Purposes, but the research to date has been rather sketchy.  In brief, we know, in general terms, about the communicative purpose and the macro structure of judgments and we have some insights into the realisation of communicate purpose and structural elements through language, but the reasoning of judges, the negotiation of previous decisions, the positioning of writer and reader are still unchartered territory.





At the macro level, a generic structure of judgments has been identified (Maley 1985; Bhatia 1993) as well as a relationship between the structural elements and the communicative functions of declaring and justifying.   At the micro level, modality has been found to play an important role in the justifying function of judgments (Maley 1989).  The importance of intertextual relations has been emphasised with respect to reading strategies (Bhatia 1989; Harris 1997) but has not yet been explored in any detail, and an interrelation of language choices and judges’ different ideological positions in respect to the nature of the common law and judges’ role within the common law has been suggested by Iedema (1995) in an analysis of two dissenting judgments.





1.4.5	Forensic Linguistics: Linguists in Court


Forensic linguistics is an area of linguistics where linguists appear in court as expert witnesses, mainly in criminal proceedings.  It can operate in a number of discourse situations, registers and genres and forensic linguists can be involved at the pre-trial stage and at the trial stage.  As Shuy (1993:xxii) put it:





	In a court case, abstraction [of linguistic analysis] comes crashing into reality.  Human lives are at stake and the results of my analysis can have tangible and immediate significance.





Forensic linguistics is a recent area of linguistic enquiry, the first reports being published in the late 1980s.  It has now its own professional body, the International Association of Forensic Linguists, and a specialised journal, Forensic Linguistics.  





Linguistic evidence can be given for the defence as well as for the prosecution although in reality it rarely seems to be asked for by the prosecution.  It is not, as it may be perceived by some lawyers, about “getting people off”.  As Shuy (1993) has pointed out, the analysis of a disputed text is the same whether it is given for prosecution or defence.





Forensic linguistics is concerned with a rather broad range of activities involving spoken and written language, language production and comprehension, and all levels of language from phonology, morphology, vocabulary, syntax to whole texts.  In addition, it can be concerned with semantics, pragmatics and issues of cross-cultural communication where an accused’s first language is not English.  In practice, expert evidence can be called for voice identification, comparison of handwriting, determination of authorship, resolution of disputes over brand names and copyright issues, and the determination of bias in judicial summaries (Forensic Linguistics 1/1: viii).  Of these issues, the most frequent ones are probably speaker identification through spectrographic analysis, evidence concerning the authorship of written documents, and conversation analysis.  As this thesis is concerned with discourse, I will limit this discussion to the latter two.  I will also include the role of interpreters because the presence or absence of an interpreter can have significant effects on the admissibility of statements as evidence.





One of the problems linguists face when presenting evidence is that it is not possible to say with certainty whether a suspect is or is not the author of a “confession”.  Linguists can only argue with probabilities: that a suspect is likely or unlikely to be the author of a contested text (spoken or written), that there are discrepancies and inconsistencies between the contested text and other texts produced by a suspect.  Still, while this evidence may be rejected by the courts, it can be useful in clearing up mis-hearings and mis-transcription of surreptitiously recorded conversations (Prince 1990, Shuy 1993, Tiersma 1993), it can cast doubt on the prosecution’s interpretation of conversations (Shuy 1993), it can cause a suspect to confess (Eagleson 1994), it can help counsel to prepare for examination, cross-examination and summing-up (Green 1990; Cooke 1996), and generally, it can challenge assumptions held by lawyers about language.





1.4.5.1	Analysing Evidence


In two major inquiries in Queensland and New South Wales (Fitzgerald 1989; Wood 1997), police officers have admitted to “verballing” suspects – that is to producing fabricated confessions – and to lying in court when a conviction was needed but the police had no evidence.  In addition to concerns about these police practices, there has in the last decade also been considerable concern about the dis-proportionately high number of Aborigines in police custody, the treatment of Aborigines in custody, and the high number of Aborigines dying in custody (Royal Commission 1991).  Therefore, a substantial amount of forensic linguistic work in Australia has been concerned with police verbals and with cross cultural mis-communication between Aborigines and representatives of the law (Cooke 1995, 1996, Eades 1988, 1994, 1995, 1995a, Walsh 1999).





In a verbal, a “confession” is either totally fabricated by police or in some way altered by police.  A police record of interview is supposed to be a verbatim account of the interview.  The authenticity of a record of interview can be challenged when a suspect with a very basic command of English uses complex language structures in the interview which are inconsistent with texts� produced by the suspect in different contexts (Gibbons 1990, 1995; Jensen 1995).  Similarly, when there are discrepancies between a suspect’s use of Aboriginal English in court transcripts and the same person’s use of Standard English in the record of interview, the authenticity of the record of interview can be questioned (Eades 1988, 1995a).





Forensic linguistics can show that utterances made by speakers with limited competence in English cannot necessarily be taken at face value, for example the phenomenon of “gratuitous concurrence” (Eades 1994) among Aboriginal people and generally among people in weak positions of power.  This means that “yes” is not necessarily an affirmative answer but can be a cover for a lack of understanding, as in the following example:





Q:	Has any threat, promise or inducement been held out to you to give the answers as recorded in this interview?


A:	Yes


(Gibbons 1996:294)





Verballing is not a practice limited to Australian police forces and non-native speakers of English, especially when there is political pressure to put someone behind bars as in the famous case of the Birmingham Six.  It appears that the verballing of native speakers is more difficult to detect and the expert witness can only argue that it is unlikely that a suspect would be the author of a text.  Still, using insights from psycholinguistics about memory, Grice’s (1975) maxims of conversation, use of address forms, coherence and cohesion, and comparing lexical choices in a disputed text with linguistic corpora, inconsistencies in a fabricated statement can be identified and this can cast doubt on the alleged authorship (Coulthard 1992, 1994, 2000).





However, it is not only the written record of interview which can be challenged; the practice of obtaining information through question/answer sequences can be highly problematic and the task of the forensic linguist can be to alert defence counsel to this in order to work out an alternative which allows a defendant to give testimony in a less restricted form.  A most striking example of the limitations of question/answer sequences is Cooke’s (1996) report involving an Aboriginal woman charged with her partner’s murder.  There is a remarkable difference in the detail of information given by the woman in response to the yes/no questions by police  compared to her testimony in court, which was given in a narrative form and with the help of an interpreter.  There is also a remarkable difference in her appearance of being guilty of premeditated murder in the police interview and her being the victim of violence and abuse in her own narrative.  Although the linguist in this case did not give evidence in court, the analysis of the “confession” affected the way in which counsel conducted the examination in court.  





This case also raises the issue of using interpreters in court.  The task of a linguist may be to argue that a suspect with a limited command of English should have had an interpreter when “confessing”.  Not only is the information given in a person’s native language more comprehensive and more detailed, it is also presented in a more articulate and more coherent form (Gibbons 1995), and O’Barr’s (1982) research has shown the importance of style and presentation and the effect it has on jurors.





In the foregoing, forensic linguists have examined the authenticity of statements made by persons accused of physical crimes such as murder or drug dealing.  But there are also crimes where the criminal act itself is constituted through language alone (Green 1990, Shuy 1993) and here it is the use of language that is an indictable offence, for example, accepting a bribe or conspiracy.  One of the difficulties here is that these crimes are not usually committed explicitly and that for reasons of saving face, rejections of illegal offers cannot be made directly (Brown & Levinson 1978).  The issue here is further complicated by the fact that the surreptitiously recorded conversations which constitute the evidence in these cases are quite different from social conversations among acquaintances.  In covert recordings an undercover agent purposely tries to cause a suspect to incriminate himself verbally in conversation.  Thus, an analysis of conversational behaviour – who raises which topics, who responds to which topics and how, who uses which politeness strategies and when – can assist in the interpretation of these surreptitiously recorded conversations.





1.4.5.2	Interpreting Statutes


Linguists can make a contribution to the law not only as expert witnesses but also as researchers without a direct involvement in cases which require the interpretation of ambiguity in statutes (Cunningham et al. 1994; Kaplan et al. 1995; how this could be implemented in an adversarial system is somewhat difficult to see).  Judges frequently need to make decisions about the meaning of words in statutes, and these decisions are claimed to be based on the “plain” or “ordinary” meaning of words.  However, it has been suggested that claims of the “plain” meaning may conceal other motives.  When nine United States Supreme Court judges agree that the meaning of a statutes is “plain” and then split five to four what this “plain” meaning is, then “plain” meaning does not seem to be “plain” after all (Solan 1993).  In the case in question the researchers had posed the question “what are the possible interpretations of the contested text read as ordinary English” (Kaplan et al. 1995:83) and sent their article to the court and the barristers before its publication and before oral argument.  The study showed that the lower court had in its decision interpreted the phrase in question in one way for one purpose and in another way for another purpose.  While there have been some theoretical and methodological concerns (Goddard 1996), determining the meaning of contested words by searching linguistic data bases can help judges to choose between possible meanings in a more principled and less impressionistic way.  Furthermore, while there is no evidence that the judges actually read the Cunningham et al. (1994) article, this kind of work can be a step towards a better understanding on the part of judges about the contribution linguistics can make to the law.





However, it seems quite unlikely that judges will allow linguists to play a role in the interpretation of statutes.  Firstly, it has been argued that the language of legislation is a language created by lawyers for lawyers and, secondly, that the interpretation of statutes is considered to be a question of law and therefore the domain of appellate judges (Tiersma 1993: 130).  However, this does not resolve the dilemma of law controlling social behaviour and at the same time excluding ordinary people from its practices through its use of language.





To conclude the discussion of linguistic enquiry into legal language here, research into the written language of the law has, to some extent, made a connection between the language of statutes and language of judgments and the social context of these texts.  Intertextuality has been identified as an important feature of these texts but has not yet been dealt with in any detail.  Linguistic research into the spoken language of the law has described variations of language use and linked language use to power and control.  The connection between language and power lies in the intertextual and interdiscursive links between spoken texts of the law and written texts of the law.  It is these issues – intertextuality and interdiscursivity in appellate judgments – which will be explored in this thesis.





1.5	Legal Discourse


Law as a discourse and discourse generally will be discussed in detail in chapter 2.  Here the discussion will be brief and focus on the social nature of discourse and the relationship between discourse and language only to provide a frame for the following section “Purpose of the Study”.





Traditional legal theory views law as a unified code – a gapless, deductive system of internally consistent rules and norms, separate from other forms of social control and independent of social, political, economic and personal interests; in fact independent of any form of context.  Associated with this theory of law as a code is a theory of language as a referential code for labelling actions, events and ideas which pre-exist outside language.  Both theories, the theory of law as a code and the theory of language as a code have been challenged by legal theorists in favour of a dynamic, socially oriented alternative: law as a social and political discourse and legal texts as institutional discursive practices (Goodrich 1987; Jackson 1988; J.B. White 1990).





The purpose of interpreting law as a discourse is to understand and interpret law and legal texts as an interrelation of language and social life.  Language use in this sense is more than an individual activity which varies according to situation.  Language use is a social activity, or a discourse.  Discourse is what we say and do as a community, and this is more characteristic of the community than it is of individuals (Lemke 1995, J.B. White 1990).  Thus, legal discourse is what lawyers as a community do and say.  It is a way of doing things discursively within an institutional context.  Consequently, what is at stake for interpretation is not the precise meaning of individual words but the institutional practice as it is realised in the linguistic structures of a text.  This requires an analysis of meanings not in relation to an extralinguistic reality which is represented by these meanings, but an analysis of meaning in relation to institutional and ideological practices (Goodrich 1984a and 1987).  





One important difference between traditional legal theory and law as discourse is the role of context and audience.  In traditional legal theory, language and legal texts are not located in any kind of context.  By contrast, legal discourse takes as its object of study legal argument as persuasion (see 2.1.4.2), which means speech or writing directed at an audience.





Two definitions of discourse have been proposed by Goodrich (1987):  At a general level, discourse is the relation of bodies of knowledge to social practice and social structure (discursive formations; see also Stygall 1994).  More specifically, there is the relationship of language to the formulation of utterances (discursive processes), or “the manner in which diverse linguistic practices produce divergent meanings within and according to the (historical) context and (social) purposes” (Goodrich 1987:137).  Thus, there is a close relationship between knowledge, social practice and language, which can be summed up as follows:





	A Discourse is a socially accepted association among ways of using language, other symbolic expressions, and ‘artefacts’, of thinking, feeling, believing, valuing, and acting that can be used to identify oneself as a member of a socially meaningful group or ‘social network’, or to signal (that one is playing) a socially meaningful ‘role’.


	(Gee 1996:131)





Legal discourse includes text but it is more than the legal text.  It is a mode of action, a mode of reading and interpreting the law, a mode of writing, a mode of reasoning;  it is being part of a community and part of a tradition (see 2.1.4).





	The common law will always exceed its particular texts, its particular references, its positive forms.  To know the law ... is a matter of knowing an antique and unwritten tradition that exists outside of history, beyond all texts in the inaugural realm of things divine and to be divined (augured).  In Coke’s words, even where it is a matter of reading the law, it is a question of reading not simply the words of the text but also the tradition that accompanies them ...


	(Goodrich 1990:117)





Extremely important texts in the common law are appellate judgments.  They represent a judge’s resolution of a specific dispute and the reasons for the resolution (section 1.2).  But judgments are not only important because they settle specific disputes and contain solutions to legal problems, but also because they have shaped much of the culture of the law, of reasoning about the law and solving problems.  They validate one form of argument and reasoning, one way of looking at the world over others, and they are one way of constituting oneself in language as a lawyer or a judge.  They are instances of “doing law”.  (J.B. White 1990).





Legal discourse requires an analysis of meaning not only in relation to institutional and ideological practices, it also requires relating the analysis of legal texts as discursive processes to the lexicogrammar of a particular text (1.4.1; see also Conley & O’Barr 1998).  Discourse analysis without language analysis runs the risk of losing its credibility:





	“If the term [discourse analysis] is to avoid becoming no more than a catchphrase for the textual character of ideology, it is indisputably necessary to examine how it works as discourse, as a linguistic practice or as the taking up of a position in language.  By failing to analyse the specific dialogic features and the actual language of the reports, and by ignoring the lexical and syntactic features of legal discourse, a great deal of the credibility of the study is, unfortunately, lost.  On the one hand, there is a contradiction inherent in stating that discourse itself is necessarily dialogic if no attempt is made to analyse or exemplify the specific and linguistic forms of that dialogue.” 


	(Goodrich 1987:168; original italics)





If legal discourse is an understanding and interpretation of law as an inter-relation of language and social life, this entails a need to understand language as a social phenomenon (chapter 2.3).  It entails an understanding of language where things, actions and ideas do not exist outside language, waiting to be referred to but an understanding of language where things and ideas are constituted in language, in other words, where language is “a repertoire of forms of action and of life ... a way of being and acting in the world” (J.B. White 1990:xi).





1.6	Purpose of this Study


In its most general sense, this thesis is an exploration of legal discourse as a mode of “doing law” using language, as it is instantiated in a specific kind of legal text: the appellate judgment.  The central concern of the thesis is how these texts negotiate tradition and authority: firstly, the specific forms of negotiating alternative positions, and secondly, how texts (or rather the judge as the writer) negotiate past decisions, integrate these texts into their own texts and align themselves with these past decisions.  Thus, it will become clear that, contrary to Mellinkoff’s belief (1963:9) that “law language is not English”, the language of judgments is indeed English and that the language of judgments is functionally motivated by the very nature and the practices of the common law itself.  





Furthermore, I will argue that legal reasoning and interpretation is not primarily and exclusively an exercise of conclusive and unassailable logic leading to inevitable outcomes, as claimed by traditional legal theory, but that legal reasoning and interpretation is an exercise in intersubjective positioning and making choices, albeit not totally unrestricted choices. 





I will also argue that the need for the interpretation of legal rules is not the result of the inadequacies and ambiguities of language, as claimed by some legal writers, but that the need for interpretation arises from the nature of the common law and the use of precedent as well as from the social process of writing judgments and the diverse audience of judgments.  





Central to these arguments will be the idea of dialogue and negotiation.  In a judgment, the writer enters into a number of dialogues with previous texts: with the evidence, argument and submissions made by the litigants in court, with the decision which is being appealed against, and with similar decisions in the past (precedent).  The writer enters also into a dialogue with possible future texts: a possible appeal against her decision and judges and lawyers who will be involved in similar cases in the future.  And finally, a writer may enter into a dialogue with her colleagues on the bench who may decided a case differently.





1.7 Thesis Overview


Chapter 2 will set out the theoretical foundations for this study: Legal discourse, Critical Discourse Analysis and Systemic Functional Linguistics.  The focus of this chapter will be the interrelatedness of language, context and social practice.





Chapter 3 will develop a topological model of engagement and graduation as resources for legal reasoning and for dialogue in judgments.





Chapters 4 and 5 are concerned with the logogenesis of dialogue in judgments – the social construction of facts (chapter 4) as well as the declaratory and justifying function of judgments (chapter 5).  The argument here will be that all structural elements of a judgment are dialogic but different elements draw on different kinds of dialogues and to different degrees.





Chapter 6 will discuss legal discourse as a discourse of power and solidarity and some implications of this.  There will also be some tentative suggestions for the reform of legal language following from legal discourse as a social practice and from the notion of dialogue in legal discourse.





� For a detailed discussion of the terms “discourse”, “discourse type”, “genre” and “register” see chapter 2.  


� Change of plea is a procedure where a person charged with a crime pleads guilty to that crime instead of going through a trial (Philips 1984:228).


� Pre-trial fact finding interviews without a jury


� For the most detailed description of the language of statutes and its fu
